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PRIVATE 








Dated as of _________, 2004








 
Dear Artist:


The following shall constitute the terms of the agreement between you (hereinafter “you”, “your” and the like) and us with respect to your providing to us during the term hereof your exclusive recording services. When executed by you and us, this agreement shall supersede and replace, in all respects, all prior deal letters, offers and negotiations pertaining thereto.


1.
Services:  During the term of this agreement ("Term") you shall, in accordance with the provisions hereof, render to us your exclusive services as a recording artist throughout the Universe ("Territory") and furnish to us the services of one (1) or more producers for the purposes of recording Masters (as hereinafter defined) and Delivering (as hereinafter defined) such Masters to us.


2.
Term/Recording Commitment:



(a)  
The Term of this agreement shall continue through and including the Initial Period (as hereinafter defined) and each Option Period (as hereinafter defined).  The Initial Period and each Option Period may sometimes hereinafter be referred to generally as a "Contract Period".



(b)
Initial Period:  The "Initial Period" shall commence as of the date hereof and end ten (10) months after the initial commercial United States release of the First Album (as hereinafter defined), or such fewer number of days of which we may advise you in writing.



(c)
Option Periods:   For separate, good and valuable consideration (the receipt and sufficiency of which you hereby acknowledge), you hereby grant us three (3) separate, consecutive options, each to extend the Term for an additional period (the "Option Periods") each of which shall begin immediately upon the expiration of the preceding Option Period (or the Initial Period, as the case may be) and end ten (10) months after the initial commercial United States release of the Album to be recorded and Delivered during that Option Period, or such fewer number of days of which we may advise you in writing.  We may exercise each option to extend the Term by notice to you before the later of (i) ten (10) months after the initial commercial release date in the United States of the immediately preceding Album (the "Option Date") or (ii) thirty (30) days after your written notice, given to us not earlier than the Option Date, of your request that we notify you whether we are electing to exercise such option.  
(d)
Delivery Commitment:




(i)
During the Initial Period you shall record and Deliver to us newly-recorded Masters embodying your performances as the sole featured artist thereon sufficient to constitute one (1) long-playing audio-only Record, of at least thirty-eight (38) minutes in playing time and containing not less than ten (10) Recordings (generically an "Album" herein and particularly the "First Album").  The First Album shall be Delivered to us within four (4) months after the execution hereof. 



(ii) 
During each Option Period, if any, you shall record and Deliver to us one (1) additional Album (hereinafter respectively referred to as the "Second Album", the "Third Album", and the "Fourth Album", in order of their acceptance by us), such Delivery to be made no later than four (4) months after the commencement of the applicable Option Period.  Each Album recorded, Delivered and accepted hereunder in satisfaction of the applicable recording commitment for a particular Option Period or for the Initial Period shall hereinafter be referred to as a "Qualifying Album".




(iii)
You shall not record or Deliver during any contract period hereof, nor shall we be obligated to accept, Masters constituting two (2) or more Albums. If, however, you shall do so and we shall accept those Masters hereunder, and release them as a double Album, then those Masters shall be deemed accepted, provided they shall be deemed to constitute only one (1) Album hereunder.


3.
Creative:   With respect to each Master recorded during the Term, the producer, mixer and re-mixer thereof shall be mutually approved by you and us (which approvals will not be unreasonably withheld).  With respect to each Master recorded hereunder, the studio, material (including, without limitation, the musical compositions and other material [if any] to be recorded) and times of recording shall be mutually designated by you and us, and without limiting any other requirements herein, no recording shall commence, nor shall any portion of a recording fund be required to be disbursed before all of the foregoing creative elements for the applicable Album have been mutually approved. Each Master shall consist of newly recorded studio performances of previously unrecorded musical compositions by you, and shall be subject to our approval as technically and commercially satisfactory. 

4.
Ownership:



(a)
All Masters shall be our exclusive property throughout the Territory free from any claims whatsoever by you or any person deriving any rights or interests from you.  We alone shall have the sole, exclusive and perpetual right to own, control and exploit the Masters and Records and reproductions derived therefrom in any and all media or forms, whether now known or hereafter devised, and through any and all channels and means of distribution throughout the Territory.  Without limiting the foregoing, but subject to the terms and conditions of this agreement, we shall have the exclusive and perpetual right throughout the Territory to control the Masters.  Except as specifically provided to the contrary elsewhere herein, we shall have the unlimited right to sell, lease, license and otherwise exploit the Masters and all reproductions derived therefrom (including, without limitation, the right to license each Master for timed synchronization with visual images and for coupling with other Recordings, except as specifically set forth below), or refrain therefrom, throughout the Territory upon such terms and conditions and in such Records, forms and versions as we may in our sole discretion determine.  Each Master shall be considered a "work-made-for-hire" for us; if any such Master is determined not to be a "work-made-for-hire", it shall be deemed transferred to us by this agreement, together with all rights in and to such Master(s) (including, without limitation, the worldwide copyrights therein and thereto along with all renewals and extensions thereof, but specifically excluding the copyright in the underlying Composition embodied on such Master).



(b)
You hereby irrevocably constitute, authorize, empower and appoint us, and any of our officers, your true and lawful attorney-in-fact (with full power of substitution and delegation) in your name, and in your place and stead to take and do such action, and to make, sign, execute, acknowledge and deliver any and all instruments or documents which we, from time to time, may reasonably deem desirable or necessary to effectuate the terms hereof and vest in us, our successors, assigns and/or licensees, any of the rights or interests granted by you hereunder, including, without limitation, such documents required to secure the copyright(s) in and to the Masters and the renewal(s) and extension(s) thereof throughout the world, and also such documents as are required to assign to us, our successors, assigns and/or licensees, such renewal copyright(s), and all rights therein for the terms of such renewal(s) and extension(s) for our own use and benefit and/or that of our successors, assigns and licensees, it being expressly understood and agreed that we shall not execute any such documents on your behalf unless either (i) you shall have failed to execute and deliver to us such document(s) within ten (10) business days after we shall have given you notice of our request that you execute such document(s), which notice shall be accompanied by the document(s) required to be executed by you and delivered to us or (ii) we shall determine in our best reasonable business judgement, exercised in good faith, that any delay in executing such document(s) may adversely affect our rights hereunder or the exercise of those rights.  We will use reasonable efforts to supply you with copies of all such documents signed on your behalf provided that no failure to do so will be deemed to be a breach hereof.



(c)
We shall have (and may grant to our licensees and designees) the right to use your name (as approved or deemed approved herein), photographs (as approved or deemed approved herein), likenesses (as approved or deemed approved herein), and biography (as approved or deemed approved herein) solely for advertising and trade purposes in connection with our uses of Masters hereunder and otherwise in connection with our general business (including, without limitation, in connection with Records derived from the Masters).  All photographs, likenesses and biographical material concerning you which we may desire to utilize for the purposes herein stated shall be subject to your approval, not to be unreasonably withheld, which approval (or disapproval) shall be given to us within ten (10) business days after such photographs, likenesses or biographical material are furnished to you for your review.  Your failure to give such notice to us as aforesaid shall be deemed to be approval as to the material for which said approval is sought.  All photographs, likenesses and biographical material concerning you submitted by you to us or once approved by you shall be deemed approved by you for the purposes hereof, unless such material is replaced with new material.  Any inadvertent failure by us to obtain your approval shall not be a breach of this agreement by us, provided we agree to use reasonable efforts to correct any such failures of which we are notified by you on a prospective basis.



(d)
You warrant, represent and agree that you are the sole owner of each professional name used by you during the Term and no other person, firm or corporation has or will have the right to use that name in connection with Records during the Term.  We shall have the right, at our election, to cause a search to be instituted to determine whether there have been any third party uses of any names used by you for Record purposes.  Further, we shall have the right, at our election, to apply for registration of your name to be made in favor of you for Record and/or other entertainment purposes in the United States Patent and Trademark Office or such other federal institution as may then be charged with accepting those registrations.  Any amounts paid by us with your consent in connection with any search or registration shall be deemed to be additional Recording Costs hereunder, provided any such costs will not reduce any Recording Funds.  If any search undertaken by us indicates or leads us reasonably to believe that your name should not be used hereunder, then you and we shall determine mutually a substitute name to be used by you, provided in the event of a disagreement between us with respect to the selection of any such substitute name, your decision shall control, provided such substitute name is not defamatory, patently offensive or would otherwise subject us to liability.  Nothing contained herein shall release you from your indemnification of us in respect of our use of any of your names, whether legal or professional or otherwise.



(e)
All logos, designs or other merchandising or artwork created by us for use in connection with your name and/or the exploitation of Masters shall belong entirely to us pursuant to the terms hereof and may not be used by any person or entity other than us without our prior written consent, such consent not to be unreasonably withheld.  



(f)
You hereby acknowledge that the sale of Records is speculative and agree that our best good faith business judgment with regard to any matter affecting the sale, distribution and exploitation of such Records shall be binding and conclusive upon you.  Without limiting the generality of the foregoing, we shall have the right, without limitation of our rights, to release Records embodying the Masters through any distribution system(s) we choose.  Nothing contained in this agreement shall obligate us to make, sell, license, release, distribute or otherwise exploit Records manufactured from the Masters. 



(g)
We and our licensees shall have the exclusive right throughout the universe, to: (i) create, maintain, and host websites (or authorize other Persons to do so) having the uniform resource locator (“URL”) designation based on or containing your name (e.g., jaybuchanan.com or other similar URL) during the term hereof. After the term, the foregoing right shall be non-exclusive and, at your request, we will re-assign any URL’s registered by us containing solely your name to you, provided that we shall retain the right after the term to use and you hereby license us the right to use your name in connection with any website created by us. All websites created by us which relate to you are collectively hereinafter sometimes referred to as the “Ultimatum Sites” or “Artist Sites”; (ii) register Ultimatum Sites and similar names selected by us and top-level domains with the appropriate entities throughout the Territory and to secure any renewals and extensions thereof; and (iii) all the rights granted in the immediately preceding subparagraphs (i) and (ii) above in connection with a site on any system which succeeds and/or is similar to the Internet (“New System”). Each Artist Site and all rights thereto and derived therefrom shall be our property throughout the Territory and in perpetuity.  Our rights in operating each Artist Site shall include, without limitation, the following: (i) the leasing of commercial advertising space to Persons other than us or our licensees on an Artist Site, provided that any advertising for products other than our products and services shall only be with your prior written consent; (ii) the placement on an Artist Site of links to so-called “e-commerce” websites owned or controlled by you or Persons other than us or our licensees; and (c) the inclusion on Records of web browsers, software applications, utilities or website links of Persons other than us or our licensees.  For clarification, if you create any websites during the Term with our consent, or after the Term, you shall not offer for sale or authorize other Persons to offer for sale any Records made hereunder, but shall link to our authorized agents for fulfillment of any such sales.  


5.
Release Commitment:   Provided you are not in material breach of this agreement, and provided you have timely Delivered Masters (subject to any notice and cure herein) satisfactory to us in accordance with the terms of this agreement sufficient to constitute a Qualifying Album ready for our manufacture of Records therefrom, we agree to commercially release each such Qualifying Album in the United States within one hundred and twenty (120) days following your Delivery to us and our acceptance of such Qualifying Album; provided, that if the last day on which we would be obligated pursuant to the foregoing to release any Qualifying Album hereunder falls between October 15 and January 15 of any year, then we shall not be obligated to release such Qualifying Album in the United States prior to the immediately succeeding February 1.  If we shall fail to so release any such Qualifying Album in the United States, you shall have the right, at any time following the expiration of said one hundred and twenty (120) day period, to notify us in writing of our such failure and of your desire that the Term of this agreement be terminated if we do not, prior to or within ninety (90) days after we receive such notice from you, commercially release the applicable Qualifying Album in the United States.  It is specifically understood and agreed that if we shall fail to fulfill any such release commitment, we shall have no liability whatsoever to you in respect thereto, and your only remedy shall be to terminate the Term of this agreement by written notice to us at any time following the expiration of such  ninety (30) day period; provided, however, that if, prior to the receipt of such notice, we commence the manufacture of copies of such Qualifying Album with the intention of releasing such Qualifying Album (and if we, in fact, thereafter release such Qualifying Album within ninety-(90) days after receipt of such notice), then such termination shall be of no force.


6.
Recording Funds:



(a)
For each Album required to be Delivered hereunder we shall provide the applicable "Recording Fund" as set forth below, inclusive of all Recording Costs (as hereinafter defined) and all sums payable to you and all third parties in connection with the recording of such Album, all of which amounts shall be advances against and recoupable by us out of all royalties (other than mechanical royalties) becoming payable to you pursuant to this agreement:




(i)
With respect to the First Album, the Recording Fund shall be ___$______________________________  33.3% thereof promptly following the later of full execution of this agreement and the commencement of recording, 33.3% thereof promptly following the satisfactory delivery to and acceptance by us of the basic tracks, together with written notice that mixing is scheduled to commence, and the balance, less any costs paid by us, promptly following your Delivery to us and our acceptance of the First Album, provided that we shall be entitled to hold an appropriate reasonable reserve for any then unpaid Recording Costs (the unused portion of which shall be liquidated within 30 days).  



(ii)
The amount of the Recording Fund for each Album required to be Delivered hereunder (other than the First Album) shall be two-thirds (2/3) of 
the amount of royalties credited to your account on Net Sales (as hereinafter defined) through normal retail channels in the United States of the immediately preceding Qualifying Album before the Delivery of the Album concerned for the period commencing with the commercial release of such immediately proceeding Qualifying Album in the United States and ending twelve (12) months thereafter, after deduction of reserves (not to exceed  fifteen percent (15%) for purposes of this clause only) and credits. 




(iii)
No such Recording Fund shall be more than the applicable maximum or less than the applicable minimum as described below:




Minimum




Maximum
Second Album

$_______




$_______
Third Album

$_______




$_______
Fourth Album

$_______




$_______




(iv)     Each of the foregoing Recording Funds will be payable as follows:  33.3% thereof promptly following the commencement of recording, 33.3% thereof promptly following the satisfactory delivery to and acceptance by us of the basic tracks, together with written notice that mixing is scheduled to commence, and the balance, less any costs paid by us, promptly following your Delivery to us and our acceptance of the Album concerned, provided that we shall be entitled to hold an appropriate reasonable reserve for any then unpaid Recording Costs (the unused portion of which shall be liquidated within 30 days).  


(b)
We shall not be required to disburse any portion of any Recording Fund until you have submitted to us a detailed written budget setting forth in reasonably sufficient detail the estimated amounts of all Recording Costs (as hereinafter defined) to be incurred with respect to the applicable Album and we shall have approved such budget in writing. You shall promptly pay all Recording Costs. 


(c)
You shall not incur any Recording Costs in excess of the "Available Recording Fund" (as hereinafter defined) or not in the approved budget without our prior written consent.  As used herein, the "Available Recording Fund" as of any date shall mean the applicable Recording Fund hereunder, less all Recording Costs (except for mastering costs for purposes of this definition only), advances paid to you or on your behalf and any other charges deductible therefrom as of such date. All Recording Costs incurred in excess of the applicable Available Recording Fund ("Excess Recording Costs") shall be recoupable from any monies payable to you under this agreement; provided, however, that we shall not recoup such Excess Recording Costs from mechanical royalties or artist advances payable hereunder if such Excess Recording Costs are directly attributable to our (or persons engaged by us or affiliated with us) acts or omissions or are approved by us in writing.  You hereby agree to forthwith pay and discharge all such Excess Recording Costs.  In the event we agree to pay any such Excess Recording Costs not approved in writing or directly attributable to our (or persons engaged by us or affiliated with us) acts or omissions on your behalf, you shall, upon demand, reimburse us for such Excess Recording Costs or we may deduct such Excess Recording Costs from any monies payable to you under this agreement, including, without limitation, mechanical royalties, provided that if it is feasible for us to do so, we shall deduct such Excess Costs from record royalties which are then due and payable before deducting from other monies.


(d)
Each payment which we hereafter make to you or on your behalf or at your request (other than a payment of earned record and mechanical royalties or a contractually required payment the recoupability of which is otherwise limited hereunder) shall constitute an advance recoupable from any and all sums except for mechanical royalties and artist advances (unless specifically permitted herein) payable to you hereunder.


7.
Third Party Payments:



(a)
You shall be solely responsible for and shall pay all monies becoming payable to producers, engineers and all other third parties rendering services or otherwise having an interest in connection with the recording, mixing, mastering, re-mixing, editing and other production related to the Masters, and Videos (which, for clarification, solely in respect of Videos, shall be governed by the provisions of paragraph 12 below), except that we shall pay the following: (i) mechanical royalties becoming payable to the copyright proprietors of musical compositions embodied in the Masters in accordance with the terms hereof, and (ii) all monies required to be paid to the A.F. of M. Music Performance Trust Fund and Phonograph Record Manufacturers Special Payments Fund in connection with the manufacture and sale of Records derived from the Masters.  You shall cause all third parties rendering services in connection with Masters and Videos (which solely in respect of Videos shall not include Persons engaged by us for such Videos) to execute written agreements for our benefit providing that the products of such services rendered by such third party(ies) shall be works-make-for-hire for us, and further providing that if such products are deemed not to be works-made-for-hire, all right, title, and interest in and to such products (including, without limitation, the worldwide copyrights therein and thereto and all renewals and extensions thereof) shall be deemed transferred to us. 


(b)
Solely as an accommodation to you, we will accept a letter of direction in a form acceptable to us pursuant to which direct payments may be made to a third party producer or mixer of any Master; provided, however, that we may refuse to accept such a letter in the event that such letter would require the payment of (i) advances which would cause us to incur Recording Costs in excess of the Available Recording Fund hereunder or (ii) a producer royalty which is in excess of a basic U.S. Album rate of three percent (3%), with one-half percent (0.5%) escalations at 500,000 and 1,000,000 USNRC Net Album Sales units, or a basic U.S. Album rate of one percent (1%) for a mixer,  with royalties for all other uses (e.g., Singles, Maxi-singles, foreign sales, clubs, licensing, etc.) reduced in the same proportion as your royalties are reduced for the same uses under this agreement or (iii) such producer royalties prior to our recoupment of all Recording Costs and other advances at the net rate payable to you (i.e., your rate less such producer's royalty).  We shall not be required to accommodate any material variation from the foregoing provisions of this subparagraph 7(b) unless you and we have approved the variation in writing.  Notwithstanding the foregoing, any amounts paid to a producer while your account with us is otherwise unrecouped shall be advanced against and recoupable by us out of all record royalties becoming payable to you hereunder; provided, however, that the amount of any advance paid by us to a producer, and then recouped from monies payable to you, shall be credited to your royalty account if such amount is subsequently recouped from monies payable to such producer. If you shall produce any Master(s), we shall not be obligated to accept a letter of direction with respect thereto, nor shall we be obligated to pay any separate producer fees or royalties to you in connection therewith.


8.
Royalties:  Conditioned upon your full and faithful performance of the terms of this agreement, we shall pay you the following "all-in" royalties:



(a)
U.S.  For Net Sales of full-priced, top-line, audio-only Records in vinyl, cassette and CD configurations solely embodying Masters through normal retail channels in the United States ("USNRC Net Sales") your royalty shall be the following percentages of the applicable Base Price (as hereinafter defined), less the deductions hereafter provided:




(i)
Basic Album Rate:    
First Album:

14%








Second Album:
14%








Third Album:

14.5%








Fourth Album:

14.5%












(ii)
Royalty Escalations:





(A)
In the event that USNRC Net Sales of any Qualifying Album exceed 150,000) royalty-bearing copies (“First Sales Level”), we shall pay you an additional royalty of one-half of one percent (1/2%) but only with respect to USNRC Net Sales in excess of 150,000) royalty-bearing copies of that particular Qualifying Album.





(B)
In the event that USNRC Net Sales of any particular Qualifying Album also exceed 300,000) royalty-bearing copies (“Second Sales Level”), we shall pay you a further additional royalty of one-half of one percent (1/2%) but only with respect to USNRC Net Sales in excess of 300,000) royalty-bearing copies of that particular Qualifying Album.




(iii)
Singles/Maxi-Singles/EP Rate:  Notwithstanding the foregoing, for Net Sales of full-priced Singles, Maxi-singles and EPs (all of which are hereinafter defined) solely embodying Masters and sold through normal retail channels in the United States, your royalty shall be a rate of twelve percent (10%).



(b)
Foreign Rates:




(i)
For Net Sales of full-priced Records solely embodying Masters and sold through normal retail channels outside the United States your royalty shall be the following percentages of the otherwise applicable (e.g., Albums, Singles, Maxi-singles, EPs or Videos) basic (i.e., without regard to escalations) U.S. rate:




Canada 



85%




United Kingdom and Germany
75%




Other Countries of the EEC

70%




Japan




66.6%




Rest of World



60% 




(ii)
Notwithstanding the foregoing, solely with respect to foreign licenses by us or our licensees to third parties of Master(s) hereunder for which we are paid on a flat fee or net receipts basis (e.g., licenses for use in motion picture or television soundtracks), your royalty shall be fifty percent (50%) of our Net Receipts (as hereinafter defined) in respect of such foreign license.




(iii)
 Notwithstanding anything to the contrary contained herein, with respect to Records sold in Brazil, Greece, Portugal, India, Kenya, Zambia, Zimbabwe, Nigeria and any other territory in which governmental or other authorities place limits on the royalty rates permissible for remittances to the United States in respect of Records sold in such territory(ies), the royalty rate payable to you hereunder in respect of sales of Records in such territory(ies) shall equal the lesser of (A) the royalty rate otherwise payable hereunder, and (B) the effective royalty rate permitted by such governmental or other authority for remittances to the United States less a royalty equivalent to three percent (3%) of the Suggested Retail List Price and such monies as we or our licensees shall be required to pay to all applicable union funds in respect of said sales.




(iv)
Royalties payable to you hereunder in respect of the sale of Records outside of the United States shall be computed in the national currency in which we are paid by our licensees or other Record distributors outside the United States, shall be credited to your royalty account hereunder at the same rate of exchange as we are paid or credited, and shall be proportionately subject to any transfer or comparable taxes which may be imposed upon our receipts.  If we are allowed a credit against our United States income taxes for all or a portion of any taxes withheld by any of our licensees from that licensee's royalty remittances to us which were deducted from your royalties hereunder, the amount of such tax credit attributable thereto shall be credited to your account.  The amount of the tax credit to be credited to your royalty account hereunder shall be determined by us in our good faith business judgment and you shall not be entitled to examine our tax returns. In the event we shall not receive payment in U.S. dollars in the United States in respect of any such sales, royalties in respect thereof shall not be credited to your royalty account hereunder.  However, if we are able to do so and your account hereunder shall be in a recouped position, we shall accept such payments in foreign currency and, at your expense, deposit in a foreign bank or other depository designated by you in writing, in such foreign currency, such portion thereof, if any, as shall equal the royalties which would have actually been payable or credited to you hereunder in respect of such sales had such payments been made to us in U.S. dollars in the United States.  Deposit as aforesaid shall fulfill our royalty obligations hereunder as to such Record sales.




(v)
Notwithstanding anything to the contrary contained herein, with respect to sales of Records hereunder by our licensees in Hungary, the territories which formerly comprised Czechoslovakia, Poland, the countries which formerly comprised the U.S.S.R., Rumania, Bulgaria, the territories which formerly comprised Yugoslavia, India and in any other country for which the currency is not readily and freely convertible into U.S. dollars (any and all such countries shall be individually and collectively referred to herein as the "Blocked Countries"), our obligation to pay royalties to you shall be limited to fifty percent (50%) of net hard currency receipts actually received by or credited to us from our applicable licensees with respect to such sales, provided that in no event shall such royalty exceed that which would be payable in the event the otherwise applicable royalty provisions contained in this contract applied to such sales.  If we engage in so-called "counter-trade" to convert royalty payments from such territories into hard currency, "net hard currency receipts" shall be determined after the deduction of all out-of-pocket expenses, taxes, commissions, and/or other costs paid or incurred by us in connection with such counter-trade.



(c)
Mid-priced and budget Records:  For Net Sales of Mid-priced Records (as hereinafter defined) and Budget Records (as hereinafter defined), your royalty shall be seventy percent (70%) and fifty percent (50%), respectively, of the otherwise applicable basic top-line royalty rate.  "Mid-price Records" shall mean Records sold in the country in question at less than eighty percent (80%), and more than sixty-six and two-thirds (66.6%) of the then-prevailing top-line Suggested Retail List Price (as hereinafter defined). "Budget Records" shall mean Records sold at less than sixty-six and two-thirds percent (66.6%) of the then-prevailing top-line Suggested Retail List Price for Records then currently being released by us. 



(d)
"Premiums":  For Net Sales of Records sold as "premiums" (i.e., Records sold at less than customary prices in connection with the sale, advertising, or promotion of any other product or service), your royalty shall be fifty percent (50%) of our net receipts therefrom. Notwithstanding the foregoing, we shall not sell Records anywhere in the Territory (it being understood that our sole obligation with respect to our foreign licensees shall be to instruct them to comply with same) derived from Qualifying Albums Delivered hereunder as "premiums" without meaningfully consulting with you regarding same.



(e)
Governmental and Educational:  For Net Sales of Records sold: (i) to the United States Government, its subdivisions, departments or agencies (including, without limitation, Records sold for resale through military facilities) , your royalty shall be fifty percent (50%) of the otherwise applicable royalty rate; and (ii) to educational institutions or libraries, your royalty shall be fifty percent (50%) of the otherwise applicable royalty rate.



(f)
Club, TV advertising, Direct Mail:  Notwithstanding anything to the contrary contained herein, for Net Sales of Records sold through any record club, or any mail-order or other direct-to-consumer method (including, without limitation, any method utilizing television advertising) (collectively "Direct Sales") your royalty shall be fifty percent (50%) of our net receipts received by or credited to us in the U.S., provided that solely with respect to any Net Sales of Records by us directly to consumers through a special television advertising campaign, at such time as fifty percent (50%) of the costs of such campaign have been fully recouped by us, we will pay you your otherwise applicable royalty rate hereunder for all Net Sales of Records by us directly to consumers through such campaign thereafter. No royalties shall be payable with respect to Records given away as "bonus" or "free" Records as a result of joining a record club or plan or of purchasing a required number of Records or with respect to Records received by members of any such club operation either in an introductory offer in connection with joining such club or upon recommending that another join such club operation; provided, however, that for the purposes hereof, the number of non-royalty-bearing club Records shall not exceed fifty percent (50%) of the total number of Records distributed through such means.  



(g)
New Technology Configuration:




(i)
For Net Sales of Records in any New Technology Configuration (as hereinafter defined), your royalty shall be seventy-five percent (75%) of the otherwise applicable basic rate.  Notwithstanding the foregoing, at any time after two (2) years from the date hereof, you and we agree to negotiate in good faith a royalty for Net Sales of Records sold in a New Technology Configuration if Net Sales of Records sold in such applicable New Technology Configuration shall account for twenty-five percent (25%) or more of all Net Sales of all Records in any configuration.  Two (2) years from the date we commercially release Records via telephone, satellite, cable or other direct transmission to the consumer (such New Technology Configuration herein referred to as "Direct Transmission Sales"), we shall review and discuss, in good faith, the royalty computation applicable to future releases of Records hereunder in such form, which review and discussion will be in the light of then-current industry practices and our then-current policies regarding the computation of royalties payable in respect of Direct Transmission Sales.




(ii)
For Net Sales of Records sold in a compact disc configuration, your royalty shall be calculated at One Hundred percent (100%) of the otherwise applicable basic rate.  Notwithstanding anything to the contrary contained herein, compact discs that can be played on an audio-only compact-disc player, but which contain additional visual information that can be played on a CD-ROM player, which devices are currently referred to as "enhanced compact discs" or "CD Plus" ("ECDs") shall be deemed compact discs for the purposes hereof, provided that any additional costs incurred by us and approved by you in connection therewith, including, but not limited to, costs of preparation of graphics and manufacturing costs, shall be deemed an advance and shall be recoupable from any royalties (excluding mechanical royalties) becoming payable hereunder.



(h)
Flat-fee or Net Receipts or Net Royalty Licensing:  Notwithstanding anything to the contrary contained herein, for all licenses by us or our licensees to third parties of Master(s) hereunder for uses not otherwise covered hereunder and for which we are paid on a flat fee or net receipts basis (e.g., licenses for use in motion picture or television soundtracks), your royalty shall be fifty percent (50%) of our Net Receipts in respect thereof. 



(i)
Proration:




(i)
Notwithstanding anything to the contrary contained herein, as to any Record not consisting entirely of Masters, the royalty rate otherwise payable to you with respect to sales of any such Record shall be prorated by multiplying such royalty rate by a fraction, the numerator of which is the number of Masters embodied on such Record and the denominator of which is the total number of royalty-bearing Recordings embodied thereon (including, without limitation, the Masters).




(ii)
Notwithstanding anything to the contrary contained herein, as to any Master embodying your performances together with the performances of another featured artist to whom we shall be obligated to pay royalties (a "Joint Recording"), the royalty rate otherwise payable to you hereunder shall be prorated by a fraction the numerator of which is one and the denominator of which is the total number of royalty artists whose performances are embodied in such Joint Recording (including, without limitation, you), unless we, you and such other artists agree otherwise in writing.  Any group artist (including, without limitation, you) shall be deemed to be one artist for such purpose, unless we, you and such other artists agree otherwise in writing.  You shall not be required to make any Joint Recording without your prior written consent.



(j)
Free Goods:  No royalties shall be payable in respect of: (i) Records given away, furnished or deemed by us (in our good faith business judgement) to be distributed on a "no-charge" or "freebie" basis to "one-stops", rack jobbers, distributors or dealers (which such Records shall not exceed the following percentages of the aggregate number of each applicable configuration distributed hereunder: twenty-three percent [23%] for Singles and Maxi-singles, and fifteen percent [15%] for all other Records); (ii) such additional "no-charge" Records distributed during special promotions or marketing campaigns of limited duration; (iii) Records given away or sold at below stated wholesale prices for promotional purposes; (iv) Records sold as scrap, salvage, overstock or "cut-outs"; and (v) Records sold below cost.  As to Records sold at a discount to “one-stops”, rack jobbers, distributors or dealers, in lieu of the records given away or furnished on a “no-charge” basis as provided in subparagraph (j)(i) above, the applicable royalty rate otherwise payable hereunder with respect to such records may be reduced by us in the proportion that said discount wholesale price bears to the usual stated wholesale price.


(k)
No royalties shall be payable on any sales by our licensees of a particular Record hereunder until payment or credit against advances previously taken has been received by us in the United States. 



(l)
Container Deductions:  A sum equal to: (i) ten percent (10%) of the Base Price for single pocket vinyl Albums or EPs and Singles in color or special sleeves (provided there shall be no container deduction for a vinyl disc in a plain white sleeve), (ii) fifteen percent (15%) of the Base Price for audiovisual Records or non-single pocket vinyl Albums, (iii) twenty percent (20%) of the Base Price for Records in analog cassette form, and (iv) twenty-five percent (25%) of the Base Price for compact-disc Records, Records in digital prerecorded tape form, New Technology Configurations and any other form or configuration.



(m)
In addition to any other reductions set forth herein, if the Base Price for Records utilized by any of our distributors, subdistributors, dealers, or others, whether or not affiliated with us is subject to further reduction for a particular configuration, the corresponding Base Price herein shall be reduced in the same proportion as such Base Price for specific Records Records is reduced on sales of such Records by our distributors, subdistributors, dealers, or others.  


9.
Accountings:  Statements as to royalties earned under this agreement shall be sent by us to you semi-annually within ninety (90) days after the end of each semi-annual calendar period ending June 30 and December 31.  Concurrently with the rendition of each statement, we shall pay you all royalties shown to be due by such statement, after deducting all Recording Funds and Recording Costs paid by us, all other permitted charges and all other advances paid to you or on your behalf.  We may maintain reasonable reserves from royalties otherwise payable for any particular accounting period. Such royalty reserves shall be liquidated within the first four (4) semi-annual accounting periods following the accounting period in respect of which such reserve was established.  Returns shall be apportioned between free goods and Records sold in the ratio that the number of free goods bears to the total number of Records distributed prior to any return.  You shall be deemed to have consented to all accountings rendered by us under this agreement and said accountings shall be binding upon you and shall not be subject to any objection by you for any reason unless specific objection, in writing, stating the basis thereof, is given to us within twenty-four (24) months after the date rendered, and after such written objection, unless suit is instituted within the earlier of (a) twelve (12) months after the date upon which we notify you that we deny the validity of the objection, or (b) the applicable limitations period under applicable law.  You shall have the right at your sole cost and expense to appoint a certified public accountant or business manager or attorney to examine, and make copies of at your expense, our books as same pertain to the recordings subject hereto, provided that any such examination shall be for a reasonable duration, shall take place at our offices during normal business hours upon thirty (30) days written notice and shall not occur more than once in any calendar year.  Notwithstanding anything to the contrary contained herein, it is specifically understood that you shall have no right to audit any of our distributors, joint venture partners, affiliates, licensees or assigns.


10.
Marketing Restrictions:  Subject to your availability, we shall meaningfully consult with you with respect to the following:



(a)
Coupling more than two (2) Masters or more than two (2) Videos recorded by you on any Record to be released for sale in the United States during the Term containing recordings and/or videos by artists other than you, e.g., K-Tel type releases, other than for promotional Records or samplers. 



(b)
Product tie-ins or sale of merchandise embodying your name and/or likeness other than Records, videos and promotional merchandise.



(c)
Regarding the layout and artwork for packaging of the initial United States release of each Qualifying Album. 



(d)


Regarding the re-mixing, editing or other fundamental alteration of Masters previously Delivered hereunder provided you are reasonably available and same will not materially interfere with a scheduled release, and provided further that if you are able to accomplish said work yourselves within a budget and schedule approved by us, you may request the first right to do so.



(e)
Regarding the release of so-called “outtakes” or “demos” (i.e. unfinished recordings or alternate versions of Masters released on Records hereunder).






It is understood that your approval rights pursuant to this paragraph shall not apply if you are in breach of any of your material obligations hereunder.  It is further understood that no inadvertent failure by us to obtain your approval of any specific item shall be deemed to be a breach of this agreement.  For purposes of this paragraph,  “meaningful consultation” shall mean that you and we shall discuss the subject issue in good faith, but in the event that you and we are unable to reach a mutual agreement, our decision will be final.  If you are dissatisfied for any reason with our final decision in any instance, you may request a formal explanation of the basis thereof from us.  We will use our best efforts to provide you with such an explanation in writing setting forth in detail the basis of our final decision and taking into account your objections thereto, provided that no failure by us to do so shall be deemed to be a breach of our obligations hereunder. 


11.
Controlled Compositions:



(a)
For the purposes hereof the following definitions shall apply:




(i)
"Controlled Composition" - A musical composition or other material embodied in a Master which such composition or material is written or composed, in whole or in part, by you or any producer of such Master or which such composition or material is owned or controlled, directly or indirectly, in whole or in part, by you or any producer of such Master.




(ii)
"Effective Date" - the earlier of (A) the date the applicable Master is Delivered to us hereunder or (B) the date such Master is required to be Delivered to us hereunder.




(iii)
“U.S. 75% Per Selection Rate” - A royalty per selection equal to seventy-five percent (75%) of the minimum statutory compulsory mechanical license rate per selection, pursuant to U.S. Copyright Law, without regard to playing time in effect as of the Effective Date.




(iv)
"Canadian Per Selection Rate" - A royalty per selection equal to seventy-five percent (75%) of the minimum mechanical license rate per selection, without regard to playing time, agreed to by the majority of major record companies and music publishers in Canada as of the Effective Date.



(b)
All Controlled Compositions shall be and are hereby licensed to us:




(i)
For the United States, at a royalty per selection equal to the U.S. 75% Per Selection Rate; and 



(ii)
For Canada, at a royalty per selection equal to the Canadian Per Selection Rate.







(c)
Notwithstanding the foregoing, the maximum aggregate mechanical royalty rate which we shall be required to pay in respect of:




(i)
Any Single or Maxi-single hereunder, regardless of the total number of compositions contained therein, shall not exceed two (2) times and three (3) times, respectively, the U.S. 75% Per Selection Rate or the Canadian Per Selection Rate, as the case may be;




(ii)
Any EP hereunder, regardless of the total number of compositions contained therein, shall not exceed five (5) times the U.S. 75%, Per Selection Rate or the Canadian Per Selection Rate, as the case may be; and 




(iii)
Any Album hereunder, regardless of the total number of compositions contained therein, shall not exceed ten (10) times the U.S. 75% Per Selection Rate or the Canadian Per Selection Rate, as the case may be (provided that the foregoing cap shall be eleven (11) solely for Albums in CD configuration).  


(d)
If the aggregate mechanical royalty rate payable in respect of all of the musical compositions and other material (including, without limitation, the Controlled Compositions) embodied in any Single, Maxi-single, EP or Album shall exceed the applicable maximum aggregate mechanical rate provided for the applicable configuration in subparagraph 11(c) above, the aggregate mechanical rate in respect of the Controlled Compositions embodied therein shall be reduced by such excess.  Additionally, we shall have the right, at our election, to deduct such excess payable thereon from any and all monies payable to you pursuant to this agreement.



(e) 
All mechanical royalties payable hereunder shall be paid on the basis of Net Sales of Records hereunder for which royalties are payable to you pursuant to this agreement.  We may maintain reasonable reserves with respect to the payment of mechanical royalties which shall be liquidated in accordance with paragraph 9 above.  Notwithstanding anything to the contrary herein, we shall not be obligated to pay more than one (1) mechanical copyright royalty with respect to the use of any particular musical composition or other material on a particular Record hereunder.  If we are required to pay more than one (1) mechanical copyright royalty with respect to any musical composition or other material, such excess shall be deducted from monies otherwise payable to you hereunder.



(f)
Notwithstanding anything to the contrary contained herein, mechanical royalties payable in respect of Controlled Compositions embodied in Records sold as EPs, Maxi-singles, Mid-priced Records, "premiums" released with your consent, Government Sales shall be seventy-five percent (75%) of the U.S. 75% Per Selection Rate or Canadian Per Selection Rate, as applicable.  Notwithstanding the foregoing, the mechanical royalties payable in respect of Controlled Compositions embodied in Records sold as Budget Records shall be fifty percent (50%) of the U.S. 75% Per Selection Rate or Canadian Per Selection Rate, as applicable.



(g)
If any Record contains compositions which are not Controlled Compositions, you shall use reasonable efforts to obtain for our benefit mechanical licenses covering such compositions in a form no less favorable to us than those contained in the then-current standard form Harry Fox Agency license; however, if such license contains terms less favorable to us than those contained in this agreement which are applicable to Controlled Compositions, and as a result we are obligated to pay royalties in excess of the applicable maximum aggregate mechanical rate provided for the applicable configuration in subparagraph 12(c) above, then we shall have the right to immediate reimbursement of such excess from you on demand, or, at our election, the right to reduce mechanical royalties payable with respect to Controlled Compositions and to otherwise charge your account under this agreement for any such excess of differential. You will cooperate with and assist us in our efforts to cause the issuance of effective licenses, under copyright or otherwise, to reproduce each Controlled Composition on Records and distribute those Records outside the United States and Canada, on terms not less favorable to the use of musical compositions on Records than the terms generally prevailing in the country concerned; however, if such license contains terms less favorable to us than the terms generally prevailing in the country concerned, then we shall have the right to immediate reimbursement of such excess from you on demand, or, at our election, the right to reduce mechanical royalties payable with respect to Controlled Compositions and to otherwise charge your account under this agreement for any such excess or differential.  



(h)
In respect of all Controlled Compositions and non-controlled compositions performed in promotional Videos (as hereinafter defined), you hereby grant us (and/or agree to use best efforts for such Controlled Compositions and reasonable efforts for such non-Controlled Compositions to secure for our benefit) an irrevocable perpetual worldwide license to record, synchronize, perform and reproduce such compositions in such Videos and to distribute and exploit such promotional Videos, in any and all media, and to authorize others to do so.  Notwithstanding anything to the contrary contained herein, we shall not be required to make any payment to you or any third parties in connection with our use of such musical compositions (except as provided in the next sentence), and that license shall apply whether or not we receive any payment in connection with those Videos.  With respect to the commercial exploitation of such Videos, we agree to negotiate with you, or your publishing administrator, if applicable, in good faith concerning an appropriate synchronization license in accordance with rates prevailing generally in the industry for similar uses.


12.
Video:



(a)
You shall, at our request, but subject to your prior professional commitments, appear and perform for the production of "Videos", including, without limitation, promotional Videos.  As used herein, "Videos" shall mean audiovisual Recordings embodying one or more Masters.  All elements of any and all Videos shall be determined by you and us (e.g., director, concept and story-board); provided, however, that in the event you and we are unable to agree, our decision shall govern.  Each Video produced during the Term shall be owned by us (including, without limitation, the worldwide copyrights therein and thereto and all extensions and renewals thereof) as a work-made-for-hire.  In the event that any Video(s) shall be deemed not to be a work-made-for-hire, you hereby transfer to us all right, title and interest in and to such Video(s) including, without limitation, the worldwide copyrights therein and thereto and all extensions and renewals thereof.



(b)
Intentionally deleted.



(c)
We agree to pay all costs actually incurred in the production of Videos made at our request under this agreement, provided such costs have been previously approved by us in writing.  All sums paid by us in connection with each Video shall be an advance against and recoupable by us out of all royalties (other than mechanical royalties) becoming payable to you pursuant to this agreement, except that we shall not recoup more than fifty percent (50%) of such sums from royalties becoming payable to you in respect of audio-only Records. It is specifically understood that we shall have the right to recoup one hundred percent (100%) of all sums paid by us in connection with Videos from the royalties payable in respect of Videos to the extent that such sums are not recouped from royalties payable in respect of audio-only Records.  Notwithstanding the foregoing, if the aggregate production costs of any Video exceed the approved budget therefor solely due to your acts or omissions, you shall reimburse us for such excess, failing which we shall have the right to deduct such excess from any monies payable to you which shall include, without limitation, the right to recoup one hundred percent (100%) of such excess from any royalties (other than mechanical royalties) becoming payable to you hereunder.



(d)
Notwithstanding the above, your royalty in respect of Records embodying Videos shall be computed in accordance with the provisions of paragraph 8 (without regard to escalations provided for therein, if any), except that:




(i)
The royalty rate pursuant to paragraph 8(a) shall be deemed to be  sixteen percent (16%) for this purpose.




(ii)
Royalties payable to you in respect of Records solely embodying Videos shall include, without limitation, any royalty obligations to any producers of audio-only Masters used in connection with Videos and all third parties rendering services in connection with Videos (including, without limitation, the Video director).




(iii)
We shall have the right to use and allow others to use each Video for advertising and promotional purposes associated with your Masters and our general business (provided that you shall only be required to use reasonable efforts to obtain the right to use non-Controlled Compositions as embodied in Videos for our general business purposes) with no payment to you or any third parties.




(iv)
With respect to Records embodying Videos made hereunder together with other material, royalties payable to you shall be computed by multiplying the otherwise applicable royalty by a fraction, the numerator of which is the aggregate amount of playing time of all of the Videos embodied in such Record, and the denominator of which is the total playing time of all royalty-bearing material (including, without limitation, Videos) embodied in such Record.  You hereby acknowledge and agree that we shall have the right to couple Videos with audiovisual Recordings of other artists.


13.
Independent Marketing and Promotion:  Fifty percent (50%) of all sums spent by us for independent marketing and/or promotion of your Records hereunder (which, for clarification, will include the costs of creating and maintaining Artist Sites) shall be recoupable from royalties other than mechanical royalties, payable to you hereunder.  

14.
Tour Support: 



Any tour support amounts paid to you or on your behalf, shall be made in our discretion and shall be 100% recoupable from any and all royalties (other than mechanical royalties) payable to you hereunder. 

15.
Merchandising:  


(a)
We shall have the exclusive right to use and to license others to use album artwork and other marketing materials prepared by and paid for by us ("Company Materials") for merchandising purposes, provided that we shall not prepare any such merchandise other than Records, Videos and promotional merchandise hereunder without your prior consent.  With respect to our direct exploitation of the merchandising rights granted to us hereunder, subject to your approval rights as set forth above, we shall pay you fifty percent (50%) of the "Net Merchandising Proceeds" (as hereinafter defined).  "Net Merchandising Proceeds," for purposes of this paragraph, shall mean all merchandising revenues actually received by, or credited to us in the United States in U.S. dollars from our exploitation of merchandising rights granted by you to us hereunder, less all of our out-of-pocket costs of manufacture, production, exploitation, promotion and administration related thereto.  Notwithstanding the foregoing, in the event that we license the merchandising rights granted to us hereunder to a third-party merchandiser on a royalty basis, then we shall credit you with fifty percent (50%) of any advances and royalties received by us in the United States in U.S. dollars from said third party merchandiser and directly attributable to the exploitation of such merchandising rights, after the deduction from such advances and/or royalties of all of our costs and expenses (including, without limitation, reasonable attorneys' fees associated with the negotiation and securing of such merchandising license agreement and any costs referred to in the previous sentence that have been incurred directly by us). 


(b)
For clarification, this agreement shall not be construed to be a grant to us of merchandising rights with respect to your name and likeness generally, and, except for our rights to use your name and likeness with your consent in connection with Company Materials, Records and promotional merchandise (not offered for sale to the public), such merchandising rights are reserved to you.


(c)
At your request, we shall grant you a non-exclusive license to make merchandise (other than Records and Videos) derived from album artwork created hereunder subject to your reimbursing us for fifty percent (50%) of our costs in creating such artwork.


16.
Promotional Activities of Artist.  From time to time, at our request and whenever same will not unreasonably interfere with your previously engaged professional activities, you shall appear at photographic sessions in connection with the creation of artwork, poster and cover art to be used in connection with the advertising, marketing and promotion of Masters hereunder; appear for interviews with representatives of the press and our publicity personnel; and advise and consult with us regarding your performances hereunder.  At our request and upon reasonable notice to you, you shall make personal appearances on radio and television and elsewhere and to record taped interviews, spot announcements, trailers and electrical transcriptions, all for the purpose of advertising, exploiting and/or promoting Masters hereunder.  You shall not be entitled to any compensation for such services, except as may be required by applicable union agreements; provided, that we shall promptly reimburse you on a non-recoupable basis for the reasonable travel and living expenses incurred by you and one of your professional representatives pursuant to a budget approved by us in advance in connection with your rendition of services rendered at our direction pursuant to this paragraph.  


17.
Insurance.  We shall have the right at any time during the Term to obtain term insurance on your life and/or disability insurance on you at our sole cost and expense, with us as the sole beneficiary thereof.  You agree to fully cooperate with us, subject to your prior professional commitments, at our sole cost and non-recoupable expense, in connection with the obtaining of any such policy, including, without limitation, your submission to a physical examination (with your own physician) and all reasonable laboratory tests required in connection therewith and the completion of any and all documents necessary or desirable in respect thereof.  Neither you nor your estate shall have any right to claim the benefit of any such policy obtained by us.  Your uninsurability shall not be deemed a breach of this agreement by you.  We agree to keep the results of any such examination confidential and to use same only for the above purpose.


18.
Injunctive Relief:  You expressly acknowledge that your services hereunder are of a special, unique and intellectual character which gives them peculiar value, and that in the event of a breach, or threatened breach, by you of any term, condition or covenant hereof, we will be caused immediate irreparable injury.  You expressly agree that we shall be entitled to seek injunctive and other equitable relief, as permitted by law, to prevent a breach, or threatened breach, of this agreement, or any portion thereof, by you, which relief shall be in addition to any other rights or remedies, for damages or otherwise, available to us.


19.
Unique Services: Minimum Compensation:



(a)
If and only if California law shall be deemed to apply to this agreement, the following provisions shall apply hereto:




(i)
We guarantee that, during each consecutive one-year period of the Term (the first such period commencing on the date hereof) (each such one-year period shall be hereinafter referred to as an "Annual Period"),  you shall receive for your services and the rights granted to us under this agreement guaranteed annual compensation ("Guaranteed Payments") of not less than the following amounts:




First Annual Period:

Nine Thousand Dollars








($9,000), inclusive of all Artist Payments;




Second Annual Period:
Twelve Thousand Dollars








($12,000), inclusive of all Artist Payments;




Third Through Seventh:
Fifteen Thousand Dollars




Annual Periods, inclusive
($15,000), inclusive of all Artist Payments;



As used herein, the Term "Artist Payments" shall mean all compensation under this agreement paid to you (or, at your request or to satisfy an obligation incurred pursuant to this agreement or by law, to a third party), including, without limitation, any royalties, during the Annual Period in question (the "Current Annual Period") and any of the Annual Periods preceding the Current Annual Period (the "Past Annual Periods") of the Term to the extent that the monies paid during said Past Annual Periods exceeded the aggregate of all Guaranteed Payments prescribed above for all such Past Annual Periods.  In the event that, for any reason, you shall not have received from us prior to or during any Current Annual Period at least the aggregate of all Guaranteed Payments prescribed above for such Current Annual Period and all Past Annual Periods (the "Aggregate Guaranteed Payments"), then within thirty (30) days after our receipt of written notice from you of the total compensation received by you through the Current Annual Period, we shall pay you the difference between the Aggregate Guaranteed Payments required to be paid to you and the amount actually received by you, and you agree that same shall constitute an Advance recoupable by us from any sums payable to you under this agreement.




(ii)
You acknowledge and confirm that this guarantee is intended to preserve our right to obtain injunctive relief to prevent the breach of this agreement by you, and accordingly it is your and our mutual intention that this agreement be interpreted and construed in such a manner as to comply with the provisions of California Civil Code Section 3423(e)(2) concerning the availability of injunctive relief to prevent the breach of a contract in writing for the rendition or furnishing of personal services.  If California law should hereafter be amended to provide for any different amount as the amount of annual compensation which must be guaranteed to an artist in order for the company employing or engaging such artist to be entitled to obtain injunctive relief to prevent or restrain the breach of such contract by the artist, and if such law, as amended, shall apply to contracts entered into prior to the date of such amendment, then we shall have a period of ninety (90) days from either (a) the effective date of such amendment, if such amendment expressly states that it is applicable to contracts entered into prior to such effective date, or (b) if such amendment does not so expressly provide, the date upon which a court or other governmental body having jurisdiction thereof shall make a final determination that the amendment applies to contracts entered into prior to its execution, in which to elect to guarantee you minimum annual compensation as required by such amendment from the effective date of such amendment. 


20.
Force Majeure; Defaults and Remedies:  Notwithstanding anything to the contrary contained in this agreement:



(a)
If our performance hereunder is delayed or becomes impossible or commercially impracticable by reason of any force majeure event, including, without limitation, any act of God, fire, earthquake, strike, civil commotion, act of government or any order, regulation, ruling or action of any labor union or association of artists affecting our and/or the phonograph record industry, we, upon notice to you, may suspend our obligations hereunder for the duration of such delay, impossibility or impracticability, as the case may be.  In the event any force majeure suspension exceeds six (6) consecutive months, you may terminate the Term of this agreement upon notice to us; provided, that any such termination by you shall be effective only if the force majeure event does not affect a substantial portion of the United States recording industry, in no way involves your acts or omissions, and we fail to terminate the suspension within thirty (30) days after our receipt of your notice.  For clarification, such termination shall not affect those obligations which typically survive the termination of an agreement, such as warranties and indemnities and the obligation to account for and pay royalties unless the force majeure event materially impairs our ability to calculate and/or pay royalties.  During any such suspension we shall not withhold the payment of royalties unless the force majeure event materially impairs our ability to calculate and/or pay royalties.



(b)
Each of the following shall constitute an event of default hereunder:




(i)
Your voice and/or playing ability becomes materially impaired for an extended period of time (i.e. at least six months) as determined by a physician reasonably designated by us and you provided, that you shall not thwart our rights under this paragraph by failing to designate a physician, you cease to seriously pursue your career as an entertainer, you attempt to assign this agreement other than as permitted hereunder, or you unreasonably fail, refuse or neglect to fulfill any of your material obligations hereunder;




(ii)
You commence a voluntary case under any applicable bankruptcy, insolvency or other similar law now or hereafter in effect or consent to the entry of an order for relief in any involuntary case under such law or consent to the appointment of or taking possession by a receiver, liquidator, assignee, trustee or sequestrator (or similar appointee) of you or any substantial part of your property or you make an assignment for the benefit of creditors or take any act (whether corporate or otherwise) in furtherance of any of the foregoing;




(iii)
A court having jurisdiction over your affairs or your property enters a decree or order for relief in respect of you or any of your property in an involuntary case under any applicable bankruptcy, insolvency or other similar law now or hereafter in effect or appoints a receiver, liquidator, assignee, custodian, trustee or sequestrator (or similar appointee) of you or for any substantial part of your property or orders the winding up or liquidation of your affairs and such decree or order remains unstayed and in effect for a period of fifteen (15) consecutive days;




(iv)
You fail to timely Deliver within thirty (30) days of the required Delivery date(s) hereunder, all Masters, Albums and other material to be Delivered by you hereunder, other than as a result of our acts or omissions and subject to the notice and cure provisions below; and




(v)
You fail to timely fulfill any of your material obligations hereunder, subject to the notice and cure provisions below.



(c)
On the occurrence of any event of default set forth in paragraph 20 (b) above, we, without limiting our other rights or remedies, may, by notice to you, elect to (i) suspend our obligations to you hereunder for the duration of such event except that we shall not suspend our obligation to account for and pay royalties otherwise payable hereunder and/or (ii) terminate the Term by notice to you given at any time during the pendency of such default (whether or not during a period of suspension based on such event or based upon any other event), and thereby be relieved of all liability other than any obligations hereunder that survive the expiration of the Term, including, without limitation, to account for and pay royalties in respect of Masters Delivered prior to such termination (provided we shall not so terminate for your default of your material obligations hereunder without first offering you the opportunity to cure such default, provided it is of a nature that is susceptible of a cure.  It is specifically understood that in the event of any such termination all of your and our obligations that would remain in effect after the natural expiration of the Term (including, without limitation, your obligation to indemnify us and the re-recording restriction contained herein) shall remain in full force and effect as if the Term had expired naturally as of the date of such termination.



(d)
Nothing contained herein shall obligate us to proceed with the recording of the minimum number of Albums specified herein to be recorded during any Contract Period, it being understood that our sole obligation to you as to each such unrecorded Album during any Contract Period, if any, shall be to pay you an advance recoupable from all royalties hereunder (except mechanical royalties) equal to the amount by the which 50% of the Minimum Recording Fund for such unrecorded Album exceeds (i) the average Recording Costs incurred in respect of the prior two Qualifying Albums, or (ii) if only one prior Qualifying Album has been recorded, the Recording Costs incurred in respect of that prior Qualifying Album, less the amount of all costs and advances paid or incurred by us in connection with such unrecorded Album.  In the event that we shall exercise our rights pursuant to this subparagraph 20(d), the Term shall thereupon terminate.  In the event of such termination, we shall be relieved of any and all obligations hereunder except our obligations with respect to Masters (as hereinafter defined) recorded and Delivered to us hereunder prior to such termination.  For the avoidance of doubt, you acknowledge and agree that we shall only be obligated to pay the monies specified in this subparagraph 20(d) in the event that you are not in default of your material obligations hereunder.


21.
Warranties and Representations:  You warrant and represent that:



(a)
You are under no disability, restriction or prohibition, whether contractual or otherwise, with respect to your right to execute this agreement and perform its terms and conditions;



(b)
Each of you is over eighteen (18) years of age, and are either a citizen of or have the legal right to work in the U.S.



(c)
We shall not be required to make any payments of any nature for, or in connection with, the rendition of your services or the acquisition, exercise or exploitation of rights by us pursuant to this agreement, except as specifically provided herein;



(d)
(i)
No materials hereunder, nor any use thereof, will violate any law or infringe upon or violate the rights of any third party.  "Materials", as used in this agreement, shall include: (i) all musical compositions and other material embodied in the Masters, (ii) each name used by you, in connection with Masters, and (iii) all other materials, ideas, other intellectual properties or elements furnished or selected by you and embodied in or used in connection with any Masters or the packaging, sale, distribution, advertising, publicizing or other exploitation thereof; and 




(ii)
Without limiting the foregoing, with respect to the Masters hereunder, you will not “sample” or otherwise incorporate into the Masters (for convenience “Sample” or “Sampling” herein) or permit any other party to Sample any copyrighted or otherwise proprietary material ("Proprietary Material") belonging to any person, other than us (such non-party herein referred to as the "Owner") without having first: (A) disclosed your intention to do so to us in advance of recording for our written approval; and (B) secured from the Owner a written agreement, in a form satisfactory to us, that we shall have the perpetual right to use such Proprietary Material in the Master(s) and to exploit the Master(s) in any manner permitted hereunder, all either without any payment whatsoever to the Owner or upon payment to the Owner of a payment approved by us.  We shall not have an obligation to approve any such payment, and our approval of any such payment shall not constitute a waiver by us of our rights of reimbursement from you of Recording Costs in excess of the recording budget.  Subject to the provisions hereof and unless otherwise agreed in writing, you shall pay and be responsible for the clearance of any Sample (or removal of any uncleared Sample).  In the event we make any payments to secure any license in connection with any Sample, then, without limiting any other rights or remedies that we may have, you shall reimburse us for, or (at our election) we shall have the right to deduct from any sums payable to you hereunder, all costs incurred by us in connection with any such Sample (including, without limitation, the costs incurred in connection with re-recording, re-mixing, or otherwise re-editing any Master hereunder as a result of having to delete any uncleared Sample embodied thereon), and we you or your publisher agree to reduce any copyright interest in the musical composition to which you might otherwise be entitled by the full amount of any such copyright interest in the musical composition to which you might otherwise be entitled by the full amount of any such copyright interest that we may be required to assign to any third party in connection with the clearance of such Sample.  Without limiting any of our other rights or remedies, we shall be entitled to deduct your share of any reimbursable costs not promptly reimbursed by you from any monies payable to you hereunder, provided that if paying any such costs shall not, in our good faith determination, cause the approved budget for the Album concerned to be exceeded, we shall so pay and deduct those costs from the approved budget (which costs, for clarification, shall nonetheless be recoupable as Recording Costs, and further provided that any per unit payments required to be made to the owners of recordings for the use of any Proprietary Material and the payment therefor was approved by us in writing in advance of recording (otherwise, for clarification, we shall have the right to deduct same from any monies payable to you hereunder). Notwithstanding any of the foregoing to the contrary, if it is feasible for us to do so and the same shall not unreasonably interfere with our scheduling requirements, we shall “meaningfully consult” (as defined above) with you regarding the terms of any Sample clearance license negotiated by us.



(e)
During the Term you shall not, without our prior written consent in each instance, perform for the purpose of making phonograph Records for any person, firm, or entity other than us (a "Third Party" herein), nor shall you allow any performance by you to be recorded by any Third Party for any purpose during the Term nor shall you allow any Third Party to release any Record(s) which have not been previously released embodying your performance(s) during the Term; you hereby warrant and represent that no Third Party has the right to release Records embodying your performance(s).  Notwithstanding the foregoing, provided that you are not in material breach of this agreement and that none of the following shall materially interfere with the full and timely performance of your material duties and obligations hereunder, we shall not object to: (A) your performing as a non-featured sideman on recording projects by other artists, provided that neither your name nor your likeness is (i) used in the advertising thereof in any manner, or (ii) used on the album packaging in a manner more prominent than that of any other sideman, provided that we shall be given customary courtesy credit and you may be credited in the liner notes, and provided that in connection therewith you shall not perform a so-called "solo" or "step-out performance"; (B) your rendering your services solely as a producer or composer of master recordings for Third Parties; and (C) your performing in any film, television or other audiovisual production, subject to subparagraph (g) below; provided in each of the foregoing instances that your rendering such services or performances shall not materially interfere with the rendition of your services to us hereunder. 



(f)
You shall not perform any selection recorded hereunder for the purposes of making a Record for anyone other than us for use in the Territory until the later of (i) 5 years after the initial date of release of the respective Record containing such selection or (ii) 2 years after the expiration or other termination of the Term.



(g)
Should you make any sound recording during the Term for motion pictures, television, electrical transcriptions or any other audio-visual medium or should you after the Term perform for any such purpose any selection recorded hereunder to which the Re-recording Restriction then applies, you may do so provided you furnish to us a copy of the provisions of a written agreement prohibiting the use of such recordings, directly or indirectly, for record purposes, and provided further that we own and control all of the results and proceeds (excluding only the underlying musical compositions contained thereon) of any such services.


22.
Indemnity:  You agree to and do hereby indemnify, save, defend and hold us harmless from any and all loss, liability and damage (including court costs and reasonable attorneys' fees) arising out of, connected with or arising as a result of any inconsistency with, failure of, or breach or threatened breach by you of any warranty, representation, agreement, undertaking or covenant contained in this agreement including, without limitation, any and all claims by any third party inconsistent with your representations, warranties and covenants hereunder, provided the claim concerned has been settled or has resulted in a judgement or award against us or our licensees.  We shall give you notice of any claim to which the foregoing indemnity applies and you shall have the right to participate in the defense of any such claim through counsel of your own choice and at your expense; provided that we shall control the claim.  Pending the determination of any such claim, we may withhold the payment of all monies under this agreement in an amount reasonably related to such claim. If an action or other proceeding shall not have been instituted within one (1) year after we shall have withheld monies in respect of any such claim, then upon your request we shall release any monies so withheld (with interest), but we shall have the right to resume withholding if an action or proceeding shall later be instituted.  Furthermore, in the event you shall post a bond in an amount, with a surety and in all other respects reasonably satisfactory to us, we shall no longer withhold monies hereunder in respect of the applicable claim.  If we pay more than Five Thousand Dollars ($5,000) in settlement of any claim not reduced to judgement or other award, you will not be obligated to reimburse us for the excess unless you have consented to the settlement, except as provided in the next sentence.  If you do not consent to any settlement proposed by us for an amount exceeding Five Thousand Dollars ($5,000), you will nevertheless be required to reimburse us for the full amount paid unless you make bonding arrangements reasonably satisfactory to us as set forth earlier in this paragraph.


23.
Definitions:



(a)
As used herein, "Base Price" for Records shall mean the Suggested Retail List Price (less our container deductions, excise taxes, duties and other applicable taxes included in the Suggested Retail List Price) of such Record.  Notwithstanding the foregoing, the Base Price for Records embodying Videos shall be deemed to be our (or, as applicable, our licensees' or distributor's) published price to distributors or subdistributors less ten percent (10%). 



(b)
The term "Delivery" and permutations thereof used in connection with Masters and/or Albums shall mean delivery to our Production Manager at our offices in Los Angeles, California of all of the following: a two-track sequenced, completed, fully-edited, leadered, equalized, fully-mixed and mastered digital audio tape and/or U-matic 1630 tape in proper form for the production of the parts necessary to manufacture Records therefrom together with all consents, approvals, copy information, artwork, credits, licenses, mechanical licenses for all musical compositions and other material recorded in those Masters and/or Albums and other material and documents requested by us to release Records embodying those Masters and/or Albums and to manufacture album covers or other packaging therefor.  Our election to pay to you any monies which were otherwise required to have been paid upon or promptly after your Delivery to us of Masters and/or Albums or our election to release any Record derived from any Master(s) and/or Album(s) shall not be deemed to be an acknowledgment by us that Delivery to us of such Master(s) or Album(s) has been completed in accordance with the provisions of this subparagraph.  Further, in either event, we shall not be deemed to have waived our right to require your complete and proper performance thereafter of your obligation to Deliver to us any Master(s) or any of our remedies for your failure to do so in accordance with the provisions hereof.  For clarification, our election to release any Records derived from any Master(s) recorded hereunder shall be deemed to be our acceptance of such Master(s) as satisfactory.



(c)
As used herein, "EP" shall mean a Record embodying either five (5) or six (6) Recordings and not exceeding a total playing time of thirty-five (35) minutes.



(d)
As used herein, "Masters" shall mean all Recordings (as distinguished from the musical compositions embodied therein) embodying your performance and recorded prior to or during the Term, and all reproductions derived therefrom from the inception of the recording thereof, together with the performances embodied therein, (including, without limitation, the worldwide copyrights therein and thereto and all extensions and renewals thereof in perpetuity).  



(e)
As used herein, "Maxi-single" shall mean a Record embodying more than two (2), but not more than four (4) Recordings.



(f)
As used herein, "Net Receipts" shall mean the flat-fee, if specifically attributable solely (or if not solely attributable, on a pro-rated basis, if it is feasible for us to do so) to one (1) or more Masters, or the royalty, as the case may be, received by or credited to us in the United States in U.S. dollars (or if not in U.S. dollars, at our exchange rate) from a person, firm or corporation in respect of the exploitation by that person, firm or corporation of rights in those Masters, less all direct out of pocket costs paid or incurred by us, our licensees and/or affiliates in connection with the exploitation of those rights and the collection of those monies (not including our overhead), less all taxes and adjustments and less all royalties or other sums payable by us to any person, firm or corporation in connection with the exploitation of those rights, including, without limitation, royalties for the mechanical reproduction of the musical compositions and other materials embodied in those Masters, but excluding royalties or other sums payable to producers of those Masters, which shall be borne solely by you.



(g)
As used herein "Net Sales" shall mean eighty-five percent (85%) of Records sold which are paid for and not returned.



(h)
As used herein, "New Technology Configurations" shall mean Records in any form, configuration, format or technology, which is now known but not widely distributed (e.g., DCC, downloading devices, and mini-disc) or which hereafter becomes known.



(i)
"Recording Costs" shall mean all wages, fees, advances and payments of any nature to or in respect of all musicians, vocalists, conductors, arrangers, orchestrators, engineers, producers, mixers, copyists, etc.; payments to a trustee or fund based on wages to the extent required by any agreement between us or our licensees, affiliates (except so-called "per record" payments), or assigns and any labor organization or trustee; all studio, tape, editing, mixing, re-mixing, mastering and engineering costs; all costs of travel (except for our staff personnel),  per diems, rehearsal halls, non-studio facilities and equipment, dubdown, rental and transportation of instruments; all costs occasioned by the cancellation of any scheduled recording session, other than as a result of our acts or omissions, and all other costs and expenses incurred in producing and mixing the Masters which are then customarily recognized as recording costs in the recording industry.  



(j)
As used herein, "Recording(s)" shall mean all forms, now known or hereafter devised, by which sound, whether or not accompanied by visual images, graphics, or other information, may be recorded or fixed for reproduction or playback.



(k)
As used herein, "Record(s)" shall mean all forms or devices now known or hereafter devised, by which Recordings whether embodying (a) sound alone or (b) sound synchronized with visual images, e.g. "sight and sound" devices, may be manufactured or sold primarily for home use, including, without limitation, digital transmissions intended to be recorded by the recipient thereof primarily for home use.



(l)
As used herein, "Single" shall mean a Record embodying up to two (2) Recordings.



(m)
As used herein, "Suggested Retail List Price" shall mean (i) for Records sold in the United States, the manufacturer's suggested retail price in the United States as we or our licensees establish from time to time and (ii) for Records sold outside the United States, (A) if by a licensee of ours, the manufacturer's suggested retail price in the country of manufacture or sale, as we are paid, or (B) if by us as exports from the United States, the manufacturer's suggested retail price in the United States; provided, however, that in those countries where a manufacturer's suggested retail price is not utilized, the generally accepted retail list price shall be utilized.  Notwithstanding the foregoing, in the event that no suggested retail list price is used by our licensee(s) outside of the United States, the "Suggested Retail List Price" shall be the product of one hundred twenty-six percent (126%) and the lowest of (aa) the so-called "published price to dealers" in that territory, (bb) the lowest wholesale price paid to our or our affiliate's or licensee's principal distributor in the country in question by the largest category of customers during the relevant semi-annual accounting period and (cc) the wholesale price which our licensee (whether or not affiliated with us) in a particular country uses in accounting to us for royalties.  For clarification, we agree not to arbitrarily establish the suggested retail list price of Records other than in our reasonable, good faith business judgement and otherwise as is generally consistent with prices then customarily being used for introductory artists in the record industry.



(n)
As used herein, “Territory” shall mean the Universe.


24.
Notices:



(a)
All notices to you shall be in writing and shall be sent postage prepaid by registered or certified mail, return receipt requested, addressed to you at your address first above written. 



(b)
All notices to us shall be in writing and shall be sent postage prepaid by registered or certified mail, return receipt requested, addressed to our address first above written with a simultaneous copy sent in the same manner to 15260 Ventura Boulevard, Suite 1030, Sherman Oaks, California 91403, Attention: Gary Greenberg, Esq.


25.
Assignment:  We shall have the right without your consent to assign this agreement in whole or in part to any subsidiary, joint venture partner, distributor, parent company, affiliate, or to any third party acquiring a substantial portion of our assets or stock.  You shall not have the right to assign this agreement, provided that you may assign your right to receive royalties hereunder with our prior written consent, not to be unreasonably withheld.


26.
Entire Agreement:  This agreement sets forth the entire agreement between the parties with respect to the subject matter hereof.  No modification, amendment, waiver, termination or discharge of this agreement shall be binding on us unless confirmed by a written instrument signed by an officer of ours.  No modification or amendment of this agreement shall be binding on you unless confirmed by a written instrument signed by you.  A waiver of any term or condition of this agreement in any instance shall not be deemed or construed as a waiver of such terms or condition for the future, or of any subsequent breach thereof.  All of our rights and remedies in this agreement shall be cumulative and none of them shall be in limitation of any other remedy or right available to us.  Should any provision of this agreement be adjudicated by a court of competent jurisdiction as void, invalid or inoperative, such decision shall not affect any other provision hereof, and the remainder of this agreement shall be effective as though such void, invalid or inoperative provision had not been contained herein.  No breach of this agreement by us shall be deemed material unless you serve written notice thereof on us specifying the nature thereof and we fail to cure such breach, if any, within thirty (30) days after receipt of such notice.  No breach of this agreement by you shall be deemed material unless we serve written notice thereof on you specifying the nature thereof and you fail to cure such breach, if any, within thirty (30) days after your receipt of such notice.  The foregoing sentence shall not be applicable to any breach, alleged breach or threatened breach of the exclusivity provisions of this agreement, or to the re-recording restriction of this agreement, or to any breach, alleged breach, or threatened breach or otherwise for which a cure period is already provided for in this agreement. 













28.
CHOICE OF LAW:  THIS AGREEMENT SHALL BE DEEMED TO HAVE BEEN MADE IN THE STATE OF CALIFORNIA AND ITS VALIDITY, CONSTRUCTION, PERFORMANCE, AND BREACH SHALL BE GOVERNED BY THE LAWS OF THE STATE OF CALIFORNIA APPLICABLE TO AGREEMENTS MADE AND TO BE WHOLLY PERFORMED THEREIN.  YOU AGREE TO SUBMIT TO THE JURISDICTION OF THE FEDERAL OR STATE COURTS LOCATED IN THE LOS ANGELES, CALIFORNIA AREA IN ANY ACTION WHICH MAY ARISE OUT OF THIS AGREEMENT AND SAID COURTS SHALL HAVE EXCLUSIVE JURISDICTION OVER ALL DISPUTES BETWEEN US AND YOU PERTAINING TO THIS AGREEMENT AND ALL MATTERS RELATED THERETO.

29.
Approvals or Consents:  Except as otherwise expressly set forth in this agreement, wherever in this agreement your or our approval or consent is required, such approval or consent shall not be unreasonably withheld.  We may require you to formally give or withhold such approval or consent by giving you written notice requesting same and by providing you with the information or material in respect of which such approval or consent is sought.  You shall give us written notice of approval or disapproval within ten (10) business days after such notice (unless a different period of time is provided elsewhere in this agreement as to such approval), and in the case of your disapproval, you shall state the reasons therefor.  Failure to give such notice to us as aforesaid shall be deemed to be consent or approval.  It is further understood that no inadvertent failure by us to obtain your approval in any instance shall be deemed to be a breach hereof.  Notwithstanding anything to the contrary herein, whenever your written consent or approval is required hereunder, it shall be deemed given unless you notify us in writing of your disapproval within five (5) business days of our notice to you requesting such written consent or approval.


30.
Legal Representation:  THIS AGREEMENT CONTAINS IMPORTANT LEGAL TERMS AND RIGHTS THAT AFFECT YOU AND WE HAVE ADVISED YOU TO SEEK INDEPENDENT LEGAL COUNSEL.  YOU HEREBY ACKNOWLEDGE THAT YOU HAVE SECURED OR HAVE HAD THE OPPORTUNITY TO SECURE LEGAL COUNSEL TO REPRESENT YOU IN CONNECTION WITH THIS AGREEMENT.  SHOULD YOU CHOOSE NOT TO SECURE INDEPENDENT 

COUNSEL, YOU ACKNOWLEDGE THAT YOUR DECISION WILL HAVE BEEN MADE KNOWINGLY AND WILLFULLY. 


If the foregoing is in accordance with your agreement with us, please so indicate by signing in the appropriate place below.







Very truly yours,


         Record Company






d/b/a _______________________________













By:_________________________________







An Authorized Signatory

ACCEPTED AND AGREED TO:


By: ______________________________


Artist
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